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“The Appellate courts are reluctant to interfere with the findings of the Trial

Courts including the Labour Tribunal unless a serious miscarriage of
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justice has taken place when the Tribunal was analyzing the evidence and
the law relating to its findings.

Jayasuriya Vs. Sri Lanka State Plantation Corporation 1995 2 Sri LR 379 at
391, g Bced g®OL EHio,p®) e®@edd ¢y 0 &ro.

While Appellate Courts will not intervene with pure finding of fact, yet if it
appears that, the tribunal has made a finding wholly unsupported by the
evidence or Which is inconsistent with the evidence and contradictory of or
Where the tribunal has failed to consider material and relevant evidence or
Where it has failed to decide a material question or misconstrued the
question and has directed its attention to the wrong matters or Where there
was an erroneous misconception amounting to a misdirection or Where it
failed to consider material documents or misconstrued them or Where the
tribunal has failed to consider the version of one party or his evidence or
erroneously supposed there was no evidence, the finding of the tribunal is

subject to review by the Court of Appeal.”

2OREO v VT ececeny deOHD BB, 2015 01 SLR 125 - CA
29372012

It was held that the credibility of a witness—including explanations for the
delay in complaint—remains a factual question for the trial judge, and
appellate intervention is warranted only where findings are clearly

unreasonable or unsupported.

It was further found that appellate review of those factual determinations is

limited and should only occur if such findings are clearly unsupportable.

G@8eS He0H50 Ewedizn eI,
1993 01 SLR 119 - SC NO. 30/92 - Sri Lanka Law Reports

It was determined that the burden of proof for prescriptive title rests with the
defendant, and that appellate interference with trial-level findings—
particularly those involving witness credibility and primary facts—is
warranted only in exceptional circumstances. The decision reaffirmed the

principle that factual findings by the trial judge should not be overturned on

AAT/ 225 /2023(PSC) 9



appeal without compelling reason. Reliance was placed on established
authority regarding burdens of proof and appellate deference. Restoring the
judgment of the original trial court, the judgment emphasized the sanctity of
factual determinations and clarified that mere documentary assertions of

use were insufficient to satisfy the prescription requirement.

G. P. S. de Silva, C.J. — The findings established that the burden of proving
acquisition of title by prescription lies with the defendant. It was determined
that the trial judge, having seen and heard the witnesses, is best placed to
assess their credibility and factual assertions, and such primary findings

should not be disturbed on appeal without demonstrable error.

Boaed @8 e85 de0HO O HEMI6,

CA [PHC} APN 106/2013

The factual findings of the lower courts, which relied on the absence of
testimony from the registered owner, were found to have been reached on
proper evidence and in accordance with legal standards. No basis for
appellate intervention was found, and the prior orders were affirmed,

dismissing the appeal with costs.

Fraddv. Brown & Co., Ltd.

20 NLR 282

It was determined that appellate interference with a trial judge’s explicit
factual findings is seldom warranted, as the trial judge benefits from having

observed the witnesses firsthand.

It was determined that appellate courts should rarely disturb such factual
findings unless clear error is shown, reaffirming the principle that direct
observation of witnesses by the trial judge is decisive in matters of factual

assessment.
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“Henderson v. Foxworth Investments Ltd [2014]
UKSC 41, where Lord Reed held at[67]

“. in the absence of some other identifiable error, such as (without
attempting an exhaustive account) a material error of law, or the making of
a critical finding of fact which has no basis in the evidence, or a
demonstrable misunderstanding of relevant evidence, or a demonstrable
failure to consider relevant evidence, an appellate court will interfere with

the findings of fact made by a trial judge only I it is satisfied that his

decision cannot reasonably be explained or justified”.

In Fage UK Ltd v. Chobani UK Ltd [2014] EWCA Civ 5 at [114] Lewison LJ
“Appellate courts have been repeatedly warned, by recent cases at the
highest level, not to interfere with findings off act by trial judges, unless
compelled to do so ... The expertise of a trial judge is in determining what
facts are relevant to the legal issues to be decided, and what those facts are if
they are disputed. The trial is not a dress rehearsal. It is the first and last
night of the show. Duplication of the trial judge’s role on appeal is a
disproportionate use of the limited resources of an appellate court, and will
seldom lead to a different outcome in an individual case. In making his
decisions the trial judge will have regard to the whole of the sea of evidence

presented to him, whereas an appellate court will only be island hopping”.
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Objectives of sentencing include the following:
(i) To punish offenders to an extent and in a manner, which is just in all the

circumstances;
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(ii) To protect the community from offender;

(iii) To deter offenders or other persons from committing offences of the
same or similar nature;

(iv)To establish conditions so that rehabilitation of offenders may be
promoted or facilitated;

(v) To signify that the court and the community denounce the commission of
such offences;

(vi) To maintain the required standards of societal expectations in making
decisions;

(vii) To prevent overcrowding prisons also could be considered as one such
objective particularly when it comes to developing countries such as

ours.

cOORE Bu® SBORO gOEd g BBOw LHLIE® 6EOB ¢ O
BD DRG0 o $0e® € gdMIHH0 Y & g § wudadiens’ OB
edetd el @d.

At the same time, there are other statutory provisions that are applicable

when sentencing a convicted person. One such provision is Section 303 of

the Code of Criminal Procedure Act. Indeed, the Legislature, by enacting
the Code of Criminal Procedure (Amendment) Act, No. 47 of 1999 has
introduced the manner in which the sentence is to be determined and the
way the sentence is to be suspended. In that Section 303, the matters that are
to be considered before passing the sentence are stipulated. Those matters

are as follows:

303. (1)

(a) The maximum penalty prescribed for the offence in respect of
which the sentence is imposed

(b) The nature and gravity of the offence

(c) The offender's culpability and degree of responsibility for the
offence

(d) The offender's previous character

(e) Any injury, loss or damage resulting directly from the
commission of the offence

1)) The presence of any aggravating or mitigating factor

concerning the offender
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(2) The need to punish the offender to an extent in a manner,
which is just in all circumstances

(h) The need to deter the offender or other persons from
committing offences of the same or of a similar character

() The need to manifest the denunciation by the court of the type

of conduct in which the offender was engaged in

G) The need to protect the victim or the community from the
offender
(k) The fact that the person accused of the offence pleaded guilty

to the offence and such person is sincerely and truly
repentant; or

D) A combination of two or more of the above
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